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 1.  TIME:  9:00   CASE#: MSC10-03317 
CASE NAME: CAVALRY VS. CHO 
HEARING ON MOTION TO SET ASIDE / VACATE DEFAULT JUDGMENT 
FILED BY KYOUNGHO CHO 
* TENTATIVE RULING: * 
 
Before the court is a motion to set aside default filed by Defendant Kyoungho Cho (“Defendant” 
or “Cho”). Defendant is in pro per. Defendant moves pursuant to Code of Civil Procedure 
section 473(b) on the grounds that the Summons and Complaint, Request for Entry of Default, 
Entry of Default, and Writ of Execution were never properly served on Defendant. 

Section 473 is a remedial statute to be “applied liberally” in favor of relief if the opposing party 
will not suffer prejudice. The law strongly favors trial and disposition on the merits. “‘Unless 
inexcusable neglect is clear, the policy favoring trial on the merits prevails.’” Minick v. City of 
Petaluma (2016) 3 Cal.App.5th 15, 24 (quoting Elston v. City of Turlock (1985) 38 Cal.3d 227, 
235). 

Where the party in default moves promptly to seek relief, and the party opposing the motion will 
not suffer prejudice if relief is granted, “very slight evidence will be required to justify a court in 
setting aside the default.” Murray & Murray v. Raissi Real Estate Development, LLC (2015) 233 
Cal.App.4th 379, 385. However, in order to qualify for discretionary relief, the moving party must 
submit affidavits or testimony demonstrating a reasonable cause for the default. Id. 

Here, Defendant contends that he was not served with the initial Summons and Complaint. 

“[C]ompliance with the statutory procedures for service of process is essential to establish 
personal jurisdiction. Thus, a default judgment entered against a defendant who was not served 
with a summons in the manner prescribed by statute is void.” Dill v. Berquist Construction Co. 
(1994) 24 Cal.App.4th 1426, 1444 (internal citations omitted). 

When a defendant argues that service of summons did not bring him or her within the trial 
court’s jurisdiction, as Cho does, the plaintiff has “the burden of proving the facts that did give 
the court jurisdiction, that is the facts requisite to an effective service.” Coulson v. Cooper (1966) 
245 Cal.App.2d 866, 868. Plaintiff is required to rebut the presumption of proper service arising 
from the process server’s declaration with evidence that he was not so served. He has done so 
here. Defendant has submitted his own declaration as well as the declaration of Jin Sook Cho, 
who was allegedly served with the Summons and Complaint. Both declarations indicate that the 
Chos were commuting to work at their own business at the alleged time of service of the 
Summons and Complaint. 

Though not entirely clear, Plaintiff appears to argue in Opposition that Defendant had actual 
notice of the default in light of a reference to this action in a bankruptcy filing. However, actual 
notice is not a substitute for proper service and is insufficient to confer jurisdiction. American 
Express Centurion Bank v. Zara (2011) 199 Cal.App.4th 383, 392.  

The motion to set aside is granted. Defendant’s answer to the complaint shall be filed and 
served within 10 days from the date of this hearing.  (Note:  the proposed answer to the 
complaint attached to Defendant’s Motion is missing page 2.) 
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 2.  TIME:  9:00   CASE#: MSC11-02757 
CASE NAME: NATALE VS. DUMAS 
HEARING ON MOTION TO SET ASIDE OR RECONSIDER TENTATIVE RULING & OAH 
FILED BY RICK ALAN DUMAS 
* TENTATIVE RULING: * 
 
Hearing dropped by Court.  Case settled on 6/19/17. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-01327 
CASE NAME: PEMBERTON VS. COOLSYSTEMS, INC. 
HEARING ON MOTION TO STRIKE AMENDMENT TO COMPLAINT 
FILED BY COMPASS ORTHOPEDIC TECHNOLOGIES & PRODUCTS 
* TENTATIVE RULING: * 
 
The Court has before it two motions filed by Compass Orthopedic Technologies & Products, 
Inc., both a defendant and cross-defendant in this action (“Compass”). The first is a motion 
to quash, and the second is a motion to strike. Both relate to the Doe Amendment filed by 
plaintiff Kimberly Pemberton (“Pemberton”) on December 4, 2015. The motions, while served 
and filed separately, appear to make identical arguments, so the Court considers them together. 
The motions are opposed both by defendant and cross-complainant Coolsystems, Inc. 
(“Coolsystems”) and Pemberton. 

Before addressing the merits of the motions, the Court notes that Compass filed its reply brief 
late. Ordinarily, the Court declines to consider late-filed reply papers. Here, the Court has 
exercised its discretion and has considered the late-filed materials, but all parties are cautioned 
against relying on the Court’s indulgence in the future. Deadlines are to be strictly observed. 

Relevant Background 

Very briefly, Pemberton alleges she suffered injury resulting from her use of a product 
manufactured by Coolsystems. Compass allegedly supplied the product to Pemberton. 

Pemberton filed the instant products-liability case against Coolsystems on July 23, 2015. At that 
time, Pemberton also named a number of Doe defendants. After some motion practice, 
Coolsystems answered the complaint. In addition, on August 28, 2015, Coolsystems filed a 
cross-complaint against Compass, for indemnity. On November 12, 2015, Coolsystems filed the 
operative first amended cross-complaint (“1ACC”). Compass answered the 1ACC on April 4, 
2016.  

On December 4, 2015, Pemberton filed a Doe Amendment naming Compass in place of Doe 1 
(the “Doe Amendment”). The complaint and Doe Amendment were served on Compass in 
March 2017. 

Discussion 

The motions make essentially two arguments.  

First, Compass contends that the Doe Amendment was improper because Pemberton failed 
to file a motion seeking leave of the Court to amend her complaint to name Compass as a Doe 
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defendant. 

Second, Compass contends that Pemberton was not ignorant of its identity or role in this matter, 
and so the Doe Amendment was improper on that ground. 

Failure to File a Motion 

The Court declines to read into Code of Civil Procedure (“CCP”) § 474 a requirement that a 
formal, noticed motion be filed. As the oppositions observe, many California jurisdictions permit 
doe amendments on an ex parte basis. Further, one prominent practice guide is of the view that 
a formal, noticed motion is not required. See Weil & Brown, Cal. Practice Guide: Civil Procedure 
Before Trial (The Rutter Group 2011) § 6.614. In addition, California courts are very liberal in 
permitting doe amendments. Barrows v. American Motors Corp. (1983) 144 Cal.App.3d 1, 7.  

The Court declines to elevate form over substance in an instance where there is no specific 
requirement that a formal, noticed motion is absolutely required. Pemberton’s failure to file a 
formal motion is not a reason to quash service of the doe summons, and it is not a reason to 
strike the Doe Amendment. 

Ignorance 

It is true that “in order to claim the benefits of section 474,” plaintiff must have “genuine and not 
feigned” ignorance of defendant’s true name. See, e.g., Streicher v. Tommy’s Elec. Co. (1985) 
164 Cal.App.3d 876, 882. The ignorance requirement “is restricted to the knowledge of the 
plaintiff at the time of filing of the complaint.” Id. (citation omitted; emphasis in original). 

In the first instance, the knowledge of a non-party is irrelevant. Barrows, supra, 144 Cal.App.3d 
at p. 10 (plaintiff not barred by information in the hands of another individual).  

What is relevant is Pemberton’s knowledge on July 23, 2015, the day the complaint in this 
matter was filed. 

The Court has various portions of Ms. Pemberton’s deposition testimony before it, both in 
support of and in opposition to the motions. The Court analyzes each portion here. 

Pages 39-40 of Ms. Pemberton’s deposition demonstrates that she met with a male 
representative of Compass in a reception area. She says that the representative “introduced 
himself to my husband and I. And he delivered the machine to us.”  

Pages 44-45 of Ms. Pemberton’s deposition demonstrates, that a Compass representative 
delivered the relevant product to her. The context of the testimony leaves no doubt about its 
timing – it was prior to Ms. Pemberton’s injury. In addition, Ms. Pemberton testified that the 
Compass representative “showed my husband and I the machine and instructed us on its use.” 

Page 51 of Ms. Pemberton’s deposition demonstrates, again, that a Compass representative 
instructed Ms. Pemberton and her husband on the use of the relevant product. 

In opposition, both Coolsystems and Pemberton point to page 255 of Ms. Pemberton’s 
deposition, where she says: 

Q. And did you discuss with – discuss with your children who you believe was the 
cause of the injury of what entity? 

A. Yes. 
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Q. And who did you tell them you believe the cause of the injury was? 

A. I believed it was the [the relevant product]. 

Q.  And you’re still of that belief, correct? 

A. I’m now of the shared belief that it was not just Game Ready system, but also 
Compass. 

Pages 75-76 of Ms. Pemberton’s deposition shows that when her doctor examined her foot, her 
doctor was angry and had a conversation with an unknown “Compass person … to never 
instruct her patients to use the cold therapy machine on the coldest setting.” 

Page 216 again demonstrates that Compass instructed her on the use of the machine. 

Pages 225-226 show that at the time Ms. Pemberton’s doctor was “angry” with the unknown 
Compass person, Ms. Pemberton formed the belief “that perhaps [the relevant product] 
shouldn’t have been used on its coldest setting.” 

Pages 231-233 show that on September 6, 2013, Ms. Pemberton acknowledged receiving from 
Compass a notice of privacy practices, an equipment warranty, and a cold therapy protocol. 

So the testimony establishes all of the following: (i) prior to her injury, and prior to filing the 
lawsuit, Ms. Pemberton knew that Compass had instructed her on the use of the machine; 
(ii) prior to her injury, and prior to filing the lawsuit, Ms. Pemberton knew that Compass had 
delivered the machine to her; (iii) prior to her injury, and prior to filing the lawsuit, Ms. Pemberton 
knew that her doctor was “angry” with Compass for instructing her to use the machine on its 
coldest setting; and (iv) Ms. Pemberton originally was of the belief that the product had caused 
her injuries, but later came to the belief that Compass shared the blame for causing her injuries. 

The testimony is ambiguous, but the Court will assume, arguendo, that the testimony offered by 
Coolsystems establishes that she had a subjective belief that she did not possess a cause of 
action against Compass.  

The relevant question is whether, based on her knowledge on July 23, 2015, Pemberton “knew 
or reasonably should have known that [she] had a cause of action against [Compass].” 
McClatchey v. Coblentz, Patch, Duffy, & Bass, LLP (2016) 247 Cal.App.4th 368, 372 (citation 
omitted). The ignorance required by § 474 is ignorance of facts giving rise to the cause of 
action. It is irrelevant to ask if Pemberton subjectively believed she had a cause of action based 
on those facts. Id. Explaining further, the McClatchey Court said that while “a plaintiff need not 
be aware of each and every detail concerning a person’s involvement before the plaintiff loses 
his ignorance, it is equally true that the plaintiff does not relinquish his rights under section 474 
simply because he has a suspicion of wrongdoing arising from one or more facts.” Id. 

On July 23, 2015, Ms. Pemberton knew she was injured by the cold therapy machine. She knew 
that Compass delivered that machine to her. She knew that Compass instructed her in its use. 
She knew that her doctor was “angry” about the manner in which Compass had instructed her in 
its use. That might have given rise to a “suspicion” that Compass had engaged in wrongdoing, 
but McClatchey says that is not enough. The Court notes that there is no evidence before the 
Court that suggests Ms. Pemberton was aware of facts that demonstrated that Compass’s 
instructions to her – or her use of the machine on its coldest setting – is what caused her injury. 
A reasonable person may very well have believed that the machine was defective irrespective of 
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the manner in which it was used. 

The motions are denied. Compass shall answer or otherwise plead to the complaint on or before 
July 28, 2017. 
 

  

 4.  TIME:  9:00   CASE#: MSC15-01327 
CASE NAME: PEMBERTON VS. COOLSYSTEMS, INC. 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY COMPASS ORTHOPEDIC TECHNOLOGIES & PRODUCTS 
* TENTATIVE RULING: * 
 
See Line 3. 
 

  

 5.  TIME:  9:00   CASE#: MSC16-01367 
CASE NAME: LIGUORI VENTURES II, LLC VS. SUDHIR AGGARWAL 
HEARING ON MOTION FOR CHANGE OF VENUE 
FILED BY LIGUORI VENTURES II, LLC 
* TENTATIVE RULING: * 
 
            Plaintiff Liguori Ventures II, LLC’s motion to change venue is granted. 
 
  Plaintiff Liguori brings this motion pursuant to CCP §397(c).  The Court may change the 
place of trial, “When the convenience of witnesses and the ends of justice would be promoted 
by the change.” CCP § 397(c) contains no express time limitation.  However, a motion for 
change of venue based on convenience of witnesses must be made within a reasonable time 
after the answer is filed.  (See Johnson v. Superior Court (1965) 232 CA2d 212, 214;   Buran 
Equipment Co., Inc. v. Sup. Ct. (Brobeck, Phleger & Harrison) (1987) 190 CA3d 1662, 1665.) 
What constitutes a “reasonable” time rests largely in the trial court's discretion. (Cooney v. 
Cooney (1944) 25 Cal.2d 202, 208.)   
 
 Here, Defendant demurred to the complaint. The hearing on the demurrer took place on 
November 16, 2016. The court sustained the demurrer finding the causes of action alleged were 
derivative in nature, and Plaintiff must bring the subject corporation into the action as a nominal 
defendant.  Plaintiff filed the amended complaint on December 22, 2016, naming Copia 
Associates, the subject corporation.  Defendant filed an answer to the amended complaint on 
January 26, 2017.  This motion for change of venue was filed on May 16, 2017, roughly four 
months after Defendant filed its answer.  In December 2016, the case was referred to private 
mediation. Presumably, the parties were attempting to mediate the matter and Plaintiff was not 
simply allowing the case to lie dormant over the months.  The court finds the motion was 
timely filed. 
 
  The motion to change venue rests largely within the sound discretion of the trial court.  
It is subject to reversal only on a clear showing of an abuse of this discretion.  (Harden v. 
Skinner & Hammond (1955) 130 Cal.App.2d 750, 754.) The venue in which the action is filed is 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   06/28/17 

 
 

- 6 - 

presumptively correct.  In a motion brought under section 397(c), the burden of proof rests on 
the moving party to establish the grounds for change of venue. (Lieberman v. Superior Court 
(1987) 194 Cal.App.3d 396, 401.) The moving party has the burden of proving that both the 
convenience of witnesses and the ends of justice will be thereby promoted.  (Prewitt v. Prewitt 
(1954) 128 Cal.App.2d 344, 346.)    
 
  Before the convenience of witnesses may be considered as a ground for an order 
granting a change of venue it must be shown that their proposed testimony is admissible, 
relevant and material to some issue in the case as shown by the record before the court. 
[Citations.]” (Flanagan v. Flanagan (1959) 175 Cal.App.2d 641, 644.)  “The affidavits in support 
of the motion for change of venue on this ground must set forth the names of the witnesses, the 
nature of the testimony expected from each, and the reasons why the attendance of each would 
be inconvenient.” (Peiser v. Mettler (1958) 50 Cal.2d 594, 607.)   
 
  Plaintiff submitted declarations of the potential witnesses:   
 
 1.  Thomas A. Liguori—Individually and Manager of Liguori Management, LLC. 
Mr. Liguori’s testimony is likely to include the basis for forming Copia with Aggarwal; capital 
contributions and subsequent loans to Copia; and Aggarwal’s alleged malfeasance during the 
management of Copia. Liguori claims the cost, expense and time travel will inconvenience him 
because he has weekly mandatory meetings that require his physical presence in the office in 
San Diego. 
 
 2.  Lisa Liguori—VP, Liguori Management, LLC.  Her testimony is likely to include the 
same as for Thomas Liguori.  She will be inconvenience because she works full-time in San 
Diego and is involved with caregiving for her ninety-three year old grandmother, who lives in 
San Diego.  
 
 3.  Harold Hoch—CFO, Liguori (Employee of Plaintiff).  Testimony likely to include 
Plaintiff’s bookkeeping with respect to Copia and various financial aspects of Copia.  Hoch is 77 
years old, works in San Diego.  His family responsibilities prevent him from traveling.  His wife 
has health issues that require them to visit different medical specialists.  Hoch is also involved in 
taking care of one of his grand-children. 
 
  4.  Anita Rosario—Bookkeeper, Liguori (Employee of Plaintiff). Testimony likely to 
include the financial books and records of Plaintiff’s with respect to Copia; Copia’s financial 
books and records; and Copia’s bank records. Rosario will be inconvenienced, because she 
helps to take care of her elderly mother in San Diego and she works full-time. 
 
  5.  David Rivkin—CPA, employee of Heil Wealth Management Co.  Heil Wealth is the 
CPA for Plaintiff and Liguori Management.  He resides and work in San Diego County.  He is 
likely to provide testimony on Plaintiff’s capital contribution to Copia and subsequent loans to 
Copia, financial investment in Copia, and Aggarwal’s alleged malfeasance while manager of 
Copia. He is the single parent of a minor daughter in high school and 19 son with autism that 
live with him. Their mother travels extensively out of state for work. 
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  5.  Randi Coulthard—Operations (Employee of Plaintiff). His testimony is likely to 
include business operations of Copia; and Plaintiff’s capital contribution to Copia and 
subsequent loans to Copia.  He resides and works in San Diego County.  His wife recently 
underwent surgery on her spinal vertebrae and spinal cord.   
 
  Defendant argued the convenience of these witnesses should not be considered 
because they are not non-party witnesses, but the employees of the party.  While generally 
the convenience of the employees of either party will not be considered, the court may properly 
consider their convenience, when such employees are being called by an adverse party.  
(J. C. Millett Co. v. Latchford-Marble Glass Co. (1959) 167 Cal.App.2d 218, 227.  Here, 
Defendant argues in the Memo of Points and Authorities that it is only speculation that he will 
call these witnesses.  Yet, Defendant filed no declaration in support of the opposition.  
Defendant submits no evidence to contradict Plaintiff’s assertion that Defendant intends to call 
at least four of the witnesses for trial, based on his request for the availability for their 
deposition. Defendant has not convinced the court that these witnesses will not be called by the 
adverse party.  
 
            Plaintiff has met the first prong of showing inconvenience to the witness. 
     
 As to the second prong, Plaintiff argues the ends of justice would be promoted by the 
transfer to the county of Copia’s principal office and business operations, San Diego County.  
The court agrees.  
 
 “The trial court may rely not only on the direct facts set forth in the affidavits, but also on 
any reasonable and relevant inference arising therefrom. [Citation.]” Here, it appears that most, 
if not all, of the witnesses reside in San Diego County.  There is evidence that Copia Associates’ 
principal place of business is San Diego County. Presumably, the financial records are there as 
well.  Valid inference arises from these facts supporting the conclusion that the ends of justice 
will be better served by transferring the action to San Diego County, closer to the witnesses.  
Witnesses will be accessible for immediate recall if further testimony from them is desired, thus 
preventing delays. Proximity of Copia Associates to place of trial makes for more expeditious 
the production of records. And the savings in the witnesses' time and expense in traveling to 
and from the place of trial also promotes the ends of justice. (See Harden v. Skinner & 
Hammond (1955) 130 Cal.App.2d 750, 755.)    
 
 For these reasons stated above, the court in its discretion, grants the motion for change 
of venue. 
 
Plaintiff’s Request for Judicial Notice 
 Plaintiff requests the court to take judicial notice of the following, pursuant to Evidence 
Code §§ 452 and 453: 
1.  Motion for Order Appointing Receiver filed by Defendant Sudhir Aggarwal, 
2. Contact Page of Proposed Receiver, David Stapleton 
3.  Defendant’s Motion for Leave to File Cross-Complaint. 
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The court takes judicial notice of the existence of the Motions (Items 1 and 3) pursuant to 
Evidence Code 452(d).  The court declines to take judicial notice of item 2, as it reasonably 
subject to dispute. 
 
 
Defendant’s Request for Judicial Notice 
 Pursuant to CCP § 430.30, Evidence Code §§ 452 and 453, and CRC, Rules 3.1113 and 
3.133.6, Defendant Requests the court to judicial notice of the following: 
1.  Declaration of Aggarwal in Support of Motion for Leave to File Cross-Complaint 
2.  Supplemental Declaration of Aggarwal in Support of Motion to Appoint a Receiver 
  
While the court may take judicial notice of the existence of these documents as part of the court 
file, it cannot take judicial notice of the content therein.   
 
Plaintiff’s Supplemental Request for Judicial Notice 
 Plaintiff requests the court to take judicial notice of a number of documents in the court’s 
file, including responsive briefs to motions.   The court may only take judicial notice of the 
existence of these document.  It may not take judicial notice of their content. 
 

  

 6.  TIME:  9:00   CASE#: MSC16-01867 
CASE NAME: GUPTA VS. BANK OF AMERICA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of GUPTA 
FILED BY BANK OF AMERICA, N.A., et al. 
* TENTATIVE RULING: * 
 
 The Court sustains defendants’ general demurrer to the entire First Amended Complaint, 
without leave to amend.  (Code Civ. Proc., § 430.10, subd. (e).)  Defendants shall prepare a 
proposed judgment of dismissal, separate from any formal order on the demurrer, and shall 
submit that judgment to plaintiffs’ counsel for approval as to form.   
 
 The demurrer is sustained on the grounds stated in defendants’ opening and reply 
memoranda.  Each cause of action, as currently pleaded, is barred by the applicable statute of 
limitations, and each cause of action otherwise fails to state facts sufficient to constitute a viable 
cause of action.  The First Amended Complaint is almost as incomprehensible as the original 
Complaint.  Insofar as this largely rhetorical document can be understood, plaintiffs would 
appear to be relying on spurious wrongful foreclosure theories that have long been rejected by 
the California courts.  (See, e.g., Shuster v. BAC Home Loans Servicing, LP (2012) 211 
Cal.App.4th 505, 511-512; Debrunner v. Deutsche Bank National Trust Co. (2012) 204 
Cal.App.4th 433, 440-442.) 
 
 If plaintiffs timely notify the Court and opposing counsel that plaintiffs are requesting 
a hearing on this ruling, and if they identify the specific issues to be argued, a personal 
appearance by plaintiffs’ counsel Charles T. Marshall shall be required.  An appearance by 
CourtCall, or a special appearance by counsel not of record, shall not be allowed.  Defendants’ 
counsel may appear by CourtCall. 
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 If a hearing is timely and properly requested, Mr. Marshall should be prepared to explain, 
in detail, why each cause of action is not barred by the applicable statute of limitations, and why 
each cause of action seeking to affect title to the property is not barred by the tender rule.  
Mr. Marshall should also be prepared to cite a published California Court of Appeal decision that 
(1) is factually on point and (2) supports plaintiffs’ conclusory argument that the recorded 
documents in the case at bar are “void.”  Finally, Mr. Marshall should be prepared to explain 
how the First Amended Complaint differs materially from the original Complaint, and what 
specific further amendments might cure the pleading deficiencies identified in defendants’ 
opening and reply papers. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-01885 
CASE NAME: GOURIAN VS. RECONTRUST 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of GOURIAN 
FILED BY RECONTRUST COMPANY, N.A., et al. 
* TENTATIVE RULING: * 
 
The demurrer is moot, in light of the Court’s ruling on the companion motion to strike.  
(Please see Line 8,) 
 

  

8.  TIME:  9:00   CASE#: MSC16-01885 
CASE NAME: GOURIAN VS. RECONTRUST 
HEARING ON MOTION TO STRIKE 
FILED BY RECONTRUST COMPANY, N.A., et al. 
* TENTATIVE RULING: * 
 
 The motion to strike is granted without leave to amend, for the reasons identified in 
defendants’ opening and reply memoranda.  Plaintiff failed to comply with the Court’s previous 
order granting leave to amend.  (See, Minute Order dated 3-1-17.) 
 
 This ruling disposes of all cause of action, as against all parties.  Defendants shall 
prepare a proposed judgment of dismissal, separate from any formal order on the demurrer, 
and shall submit that judgment to plaintiff’s counsel for approval as to form. 
 
 The more specific basis for this ruling is as follows. 
 
 A. No Redlined Copy. 
 
 Plaintiff did not file a compliant attorney declaration simultaneously with the Second 
Amended Complaint.  Plaintiff did belatedly supply a purported redlined copy of that pleading 
as an exhibit to her attorney’s opposition declaration.  (Artinian Dec., filed on 5-10-17, Exh. “A”.)  
However, that copy appears to be a draft of the First Amended Complaint, and not a redlined 
copy of the Second Amended Complaint. 
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 The draft nature of this document is apparent in paragraphs 27 through 29 of the 
attachment.  Paragraph 27 reads in full “no marks on clients [sic] credit,” and paragraph 28 
contains equally cryptic attorney notes.  Paragraph 29 is entirely blank. 
 
 The fact that this is a draft of the First Amended Complaint is apparent from even a 
cursory review.  For example, the “General Factual Allegations” of the actual Second Amended 
Complaint, filed on March 16, 2017, consist of paragraphs 17 through 20 on the pleading’s 
page 5.  The “General Factual Allegations” in the declaration attachment consist of paragraphs 
17 through 30 on pages 5 through 7.  Also, the declaration attachment contains a Third Cause 
of Action for “Fraud/Intentional Misrepresentation,” while plaintiff omitted the intentional fraud 
cause of action from the actual Second Amended Complaint.  The actual Second Amended 
Complaint was signed on March 10, 2017 by attorney Kenley Dygert, while the declaration 
attachment shows a signature block for attorney Regina Lotardo, dated December 5, 2016 — 
three days before the date on which plaintiff filed the First Amended Complaint. 
 
 The Court is troubled by the fact that plaintiff’s counsel inserted “Second Amended 
Complaint” into the face page and footer of the declaration attachment, despite that document 
being a draft of the First Amended Complaint.  This would appear to constitute a deliberate 
attempt to mislead the Court.  Plaintiff’s counsel apparently did not believe that opposing 
counsel and the Court would actually review the attachment.  Plaintiff’s counsel also flouted the 
attorney-client and attorney work product privileges by making public the working draft of a 
pleading that contains notes of attorney-client communications. 
 
 B. No Corresponding Legal Argument. 
 
 Plaintiff has also failed to comply with the Court’s previous order by failing to supply 
an opposition memorandum that comprehensively explains how the amendments to the First 
Amended Complaint — whatever they may be — cure the previously identified pleading defects.  
The Court will not perform such an exegesis on plaintiff’s behalf. 
 
 C. Personal Appearance By Plaintiff’s Counsel. 
 
 If plaintiff timely notifies the Court and opposing counsel that plaintiff wishes a hearing on 
this ruling, and if plaintiff identifies the specific issues to be argued, a personal appearance by 
plaintiff’s counsel Vartkes Artinian, State Bar No. 304009, shall be required.  An appearance by 
CourtCall, or a special appearance by counsel not of record, shall not be allowed.  Defendants’ 
counsel may appear by CourtCall. 
 
 If a hearing is timely and properly requested, Mr. Artinian will be required to explain the 
deficiencies in the opposition papers signed by him on May 8 and 9, 2017, filed on May 10, 
2017, as identified above.  Mr. Artinian will also be required to provide the Court and opposing 
counsel with an amended opposition declaration containing the required redlined copy of the 
Second Amended Complaint.  Mr. Artinian will also be required to explain why both the Second 
Amended Complaint and the opposition declaration violate rule 3.1110 of the California Rules of 
Court, subdivision (f), and Local Rule 3.42, subdivision (3) — despite the Court’s admonition 
in the Court’s ruling on the previous demurrer.  Finally, Mr. Artinian will be required to address 
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the question of whether monetary sanctions should be awarded against him, to the Court and 
opposing counsel, and if so, in what dollar amount. 
 

 

 9.  TIME:  9:00   CASE#: MSC16-02161 
CASE NAME: JENNIFER TOY VS. ALAN K. CHAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of TOY 
FILED BY ALAN K. CHAN, NANCY K. CHAN 
* TENTATIVE RULING: * 
 
Unopposed – Demurrer sustained without leave to amend. 
 
Plaintiff being self-represented (pro per) the Court requests that counsel for defendant appear 
(in that often lay persons fail to obtain tentative rulings and simply appear).  The appearance 
may be via CourtCall. 
 

  

10.  TIME:  9:00   CASE#: MSC16-02161 
CASE NAME: JENNIFER TOY VS. ALAN K CHAN 
HEARING ON MOTION TO STRIKE PRAYER FOR PUNITIVE DAMAGES 
FILED BY ALAN K. CHAN, NANCY K. CHAN 
* TENTATIVE RULING: * 
 
Moot – see line 9. 
 

  

11.  TIME:  9:00   CASE#: MSC16-02337 
CASE NAME: GIAMPAPA VS. KLOBAS 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY IVY ROGERS GIAMPAPA 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar.  Entire Action dismissed. 
 

 

12.  TIME:  9:00   CASE#: MSC16-02415 
CASE NAME: DE SANTANA VS. SANTANA 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY ABADIA C. SANTANA 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of counsel for the moving party.  
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13.  TIME:  9:00   CASE#: MSN17-0757 
CASE NAME: MENDOZA VS. FERNANDES 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 7/5/17 at 9:00 a.m. in Dept. 9. 
 

  

14.  TIME:  9:01   CASE#: MSC14-01911 
CASE NAME: FONOIMOANA VS. TALBOTT 
SPECIAL SET HEARING ON: COURT CONFIRMATION & OVERBID HEARING 
SET BY DEPT. 9 PER EX PARTE APPEARANCE ON 6/13/17 
* TENTATIVE RULING: * 
 
Appearances required. 
 

  

15.  TIME:  1:15   CASE#: MSN17-0341 
CASE NAME: TANG VS MORAGA SCHOOL DISTRICT 
SPECIAL SET HEARING ON: TELEPHONE CONFERENCE 
SET BY DEPT. 9 PER MINUTES OF 5/17/17 
* TENTATIVE RULING: * 
 
Phone conference confirmed. 
 

 

 


